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Year-end planning is invaluable
for starting the new year out right

ne of the best ways to
celebrate the end of ayear is
to have planned effectively

for the new one to come. Attorneys at
L acy, Katzen have gathered invalu-
able tips to help make the end of this
year more organized, and make the
new year alot easier to manage as
well. Whether you’ re concerned
about tax planning or lifestyle plan-
ning, here are some ways to make
things go smoothly in the move from
2003 to 2004.

Estate planning
The end of the year isavery
important time for personal or estate
planning, because “new rules will
apply in the new year that might
affect what people should do now,”
said Karen Schaefer. “Very few
people are aware that, starting on
January 1, 2004, $1.5 million of your
estate will be protected by the federal
estate-tax credit. At the state level,
$1 million still would be protected
from the New _ Y s
York estate tax.” ;
That means
“willsthat use a
formula based on
the federal credit
may end up
causing a New
York estate tax

Karen Schaefer

of approximately $65,000,” Schaefer
said. “Wills should be reviewed
before December 31, 2003, or at least
in early 2004.”

The end of the year isan ideal
time to review and update the provi-
sions of wills, trusts and other aspects
of estate planning, becauseit’'s when
people catch up on family events. Use
that process to make sure any changes
— births, deaths and marriages —
have been included.

Corporate concerns

There are
three key issues
for year-end
corporate or
business plan-
ning, according
to Jennifer L.
Chadwick and
LedieKernan,
Jr.: taxes,
structure/ownership and internal
aspects.

“Timing isimportant for achiev-
ing both business and individual
goals: Take action now,” said Kernan.
“Scheduling a meeting with your
accountant or tax advisor and legal
counsel now may help you set forth
objectives to be achieved by year-
end. What a great way to start the

Continued on next page

Leslie Kernan, Jr.
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Planning, continued

new year — with things organized
andin hand at theend of the old one!”
 Tax tips— “If you're thinking
of transferring shares in the business,
it may be beneficial to do so by
December 31, to avoid interim filings
(if your company is structured on a
calendar year-end) and for other tax
benefits,” Chadwick said. “Thisis
also agood time to consider major
purchases of land, equipment or real
estate because there may be atax
benefit for you or your company,
including the ability to take the new
bonus first-year depreciation allow-
ance. That can be especially impor-
tant for asmall or mid-size business.”

e Structure and owner ship —
“If you have ideas about restructuring
your business, the end of the year isa
good time to implement them, so you
start the new year fresh,” Chadwick
said. “Thisaso makesit easier to
track and process major changes from
one year to the next.

“If you' re buying someone out or
purchasing a business, you need to
take bank relations into account;
there’s so little actual work time
before the end of the year that banks
tend to be very busy in December.”

* Internal issues— “A lot of
smaller companies don’t realize that
they need to hold an annual meeting
and elect board members,” said
Chadwick. The end of theyear isa
convenient time to hold annual
meetings, board/officer elections,
etc., but the point isto make sure
such things have been done.

Corporate and personal planning
can overlap when business owners
want to include stocks or outright
ownership in their estate and inherit-
ance planning. Again, said Chadwick,
now is the time to assess these
matters, because “ such items can be
included in gifts for tax purposes.”

The Jobs and Growth Tax Relief
Reconciliation Act of 2003 “carries
other business changes you may need
to know about, like reduced taxes on

dividends, revamped payroll with-
holding rules, shifted estimated-tax
payments for some corporations, and
areduction in several penalty-type
corporate tax rates,” said Kernan.

Other changes are:

* For tax years beginning in 2003
through 2005, the maximum annual
expensing amount is $100,000 —
four times the former ceiling.

* The $100,000 annual expensing
limit and the $400,000 phase-out
limit will be indexed for inflation.

* The expensing election now can
be revoked without the IRS's consent.

* There is abonus first-year
depreciation allowance for most types
of new, non-realty assets and for
qualified leasehold improvements.

* The luxury-auto dollar cap has
increased by $7,650.

 Thetop tax rate on dividends
has been reduced to 15 percent.

* The accumulated-earnings and
personal-holding company taxes
have been reduced to 15 percent, and
the collapsible corporation rules have
been repeal ed.

Insurance issues
Now is also theideal timeto
check insurance policies for
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adequate coverage. In your auto
policy, pay particular attention to
uninsured/underinsured supplemental
(SUM) and spousal liability.

* New York
state law requires a
minimum of $25,000
in SUM coverage,
but “if you have
$25,000 of SUM
coverage, you are
very under-insured,”
warned Jacqueline  Jacqueline Thomas
M. Thomas.

“We see many people who have
excellent coverage in case they hurt
someone else, but lack protection in
case another person hurts them. If you
have the minimum coverage and are
badly hurt, you only get $25,000 if
the other driver has no insurance. If
the other driver has only the mini-
mum — a $25,000 policy — you get
nothing extra from your policy. If you
can't work for along time, $25,000
won’'t go far.”

» Most insurance policies contain
an exclusion for coverage if one
spouse causes injury to another in a
car accident. “For example, a hus-
band and wife are in the car, and the
husband is driving. He getsinto an
accident that is his fault and the wife
is badly hurt. She cannot recover for
the injuries caused by his negli-
gence,” explained Thomas. “If you
think about how often you ride in the
car with your spouse, you can see
how important thisis.”

You can purchase arider that
would provide coverage for this
situation. “Agents tend not to push
these coverages, but neither addi-
tional SUM nor spousal coverageis
expensive,” Thomas said. “Adding
spousal coverage to my policy only
cost $20 ayear.”

Evenif premiums aren’'t due for
several months, check your policies
now. “1f you are not sure of your
coverage, | would be happy to look
over your auto policy with you,”
Thomas said. “Dig it out, dust it off,
read it! After an accident istoo late.”
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Stockbrokers are accountable to
Investors; Lacy, Katzen can help

number of Lacy, Katzen
A clients have been gratified to

discover that stockbrokers
can be held accountable for invest-
ment |osses in some situations.
“Thereis such athing as broker-
dealer liability,” said Richard Curtis,
who has been seeing more of such
cases recently.

Poor financial performanceis not
necessarily the result of inappropriate
conduct by a broker, although thereis
some responsibility inherent in the
relationship. “No broker/dealer isa
guarantor of successin investing,”
Curtis noted. “ The mere fact that you
lost money doesn’t necessarily mean
that your broker did anything wrong.

“Usually these casesinvolve
someone investing money with a
broker who makes unsuitable invest-
ments that are inconsistent with the
person’s goals, financial position
and/or stationin life. What is
appropriate for a 40-year-old working
person, for instance, is not appropri-
ate for a65-year-old retiree on afixed
income or pension.”

Brokers are required to find out

your investment objectives by using a
customer profile that notes your age,
income, assets, goals and level of
aggressiveness with which you are
comfortable. “It's not astandard form
— each firm hasits own,” said
Curtis, “but there are certain regula-
tory rules that must be followed,
under the Securities and Exchange
Commission (SEC), New York Stock
Exchange (NY SE) and National
Association of Securities Dealers
(NASD). Both the NY SE and NASD
have a‘Know Your Customer Rule
that says a stockbroker must know,
and make recommendations based on,
those facts.”

Problems can arise if a broker
fillsin the form for anew customer or
asks a customer to sign a blank form.
“Be sure you fill out your own form,”
urged Curtis.

In addition to self-regulatory
rules for the profession, every stock
brokerage has a compliance depart-
ment that setsitsown rules. “Firms
don’t want their brokers to misbe-
have,” he said.

There are some protections, but

If you think your stockbroker has erred

ere’'swhat L acy, Katzen would need to represent you in a dispute with a
stockbroker, according to Richard Curtis. If you do not have all of the
needed documents, you or your lawyer can obtain them from the brokerage firm.

* Any documents you signed when you opened your account.

* Copies of al account statements showing activity in the account. “We
analyze what took place in your account, and can come to a conclusion fairly early
about whether there is a case worth pursuing.”

(Keep in mind that “the customer has a responsibility to read and review all
statements; if you see anything you think iswrong, ask your broker. Don't just
accept or worry about it. If your broker doesn’t do anything about it, get another
broker or call your broker’s supervisor — every broker has a manager. Make a

written record of what you do.”)

* Confirmation of who made investment decisions. “If the broker made
recommendations, were they consistent with what you said you wanted?’

« Copies of as much communication as possible. “Not every action is dis-
cussed or every discussion recorded, but there should be a confirmation receipt for
every transaction, showing whether the recommendation was solicited or unsolic-
ited.” Much of such communication nowadaysis by e-mail but, “if a case goesto

arbitration, even e-mailswill turn up.”

there also are
potential pitfalls.
“When you open
an account, you
sign an agree-
ment that any
disputes will be
arbitrated,”
Curtis said.
“Essentially, you
give up your
right to go to court.”

The NASD dispute-resolution
service has been getting “more and
more” filings recently, which Curtis
called asign that more people are
unhappy with the results of their
investments. “When the stock market
isup, brokers may make ‘ unsuitable’
recommendations, but no one com-
plains as long as those investments
perform well,” Curtis said. “Some
bad advice may work out well.”

Driving current behavior is that,
of course, “everybody likes to make
money, and people don't learn lessons
from the past,” he noted. “\We con-
vinced ourselves that stocks would
never go down — that the ‘ second
Industrial Revolution’ growth would
never stop — but brokers should have
known better. That’s one reason to
hire a broker — for experience and
expertise.”

Richard Curtis

Good news for clients

If you think your broker has
mishandled your account in some
way, your lawyer can represent you in
arbitration. The broker will be
represented by an attorney, but the
arbitration process will not provide
one for you. Arbitrators act as judges,
and the processis much like atrial;
decisions are binding and appeals are
rare. “You need your attorney to
present a coherent and persuasive
case for you,” Curtis said.

If the arbitrators find that a
broker acted improperly, they can
award damages. Damages are usually
calculated based upon out-of-pocket

Continued on next page
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Stockbrokers, continued

losses — how much money was
invested and how much was |eft after
the account was mismanaged. The
“well-managed account” method
looks at what would have been the
value of appropriate investments if
the broker had acted properly. “Proof
of misconduct and damages usually
requires an expert witness, who
analyzes your account and determines
the amount of damages,” Curtis said.

If Curtis determinesthereisa
case worth pursuing, “thefirst step is
to file aclaim with the appropriate
arbitration forum, stating the facts,”
he said. The broker/dealer must
respond. Arbitrators are selected and
documents are exchanged, which
could include tax returns. “The
implicationisthat, if you're new to
investing, there is a different standard
of carefor your broker than if you
have experience,” Curtis explained.

Lacy, Katzen's fees are usually
on a contingency basis, but clients
may be responsible for filing fees
($1,000 to $1,500) and for an expert.
The parties usually share the cost of
payment for the arbitrators.

Curtis makes apoint of clarifying
all aspects of a stockbroker-account-
ability case upfront. “ The customer
usually has put trust in a broker and
been disappointed or damaged,” he
said. “| want to be sure our clients
understand what to expect.”

Firm news

* Lara Badain has been admitted
to practice in California.

* Denine Carr presented a
lecture about “ Documenting Harass-
ment and Discrimination Claims” at a
November 13 seminar for human-
resource personnel and attorneys,
sponsored by Lorman.

* Jennifer Chadwick discussed
“Confidentiality Agreements, L etters
of Intent and Due Diligence” at a

December 2 seminar about “Purchase
and Sale of aBusiness’ for the
Monroe County Bar Association’s
Bridge Gap Series. She served on the
organizing committee of the Junior
Achievement Bowl!-A-Thon, in which
several firm members participated.

e Louis Ryen hasjoined Rose-
wood Finearts Gallery to exhibit his
photographic work.

e Karen Schaefer presented afall
seminar about “ Estate Planning” for
the New York State Bar Association.

Our Practice Groups

Our Offices

Civil & Criminal Litigation
Collection & Creditor Services
Corporate, Banking & Business Law
Debt Relief & Bankruptcy
Divorce & Family Law
Employment Law

Estates, Trusts & Elder Law Services
Municipal Law

Personal Injury & Wrongful Death
Real Estate Services

Wills & Estate Planning

Our website and e-malil

* Visit us on the Web at
www.lacykatzen.com

* Please feel free to send
questions or comments to:
attor ney@lacykatzen.com

We work with you in an office close to you!

Rochester Greece

The Granite Building Country Village Center
130 East Main Street 1100 Long Pond Road,
Rochester, NY 14604 Suite 214

585-454-5650 Rochester, NY 14626
800-676-5576 585-225-2470
TTY 585-454-1315
Hilton
Bergen 20 Main Street

16 North Lake Street  Hilton, NY 14468
Bergen, NY 14416  585-392-2990
585-494-1382

Linden Oaks/Eastside

Canandaigua 110LindenOeks QuiteE
23 North Street Rochester, NY 14625
Canandaigua, NY 14424 (By appointment only)
585-395-5220 585-454-5650
Charlotte Ontario

4292 LakeAvenue 1276 Ridge Road

Rochester, NY 14612 Ontario, NY 14519
585-663-4543 315-524-5000

Please note:
The Rochester area code is 585.
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