NO-FAULT DIVORCE PROPOSED
FOR NEW YORK


After many years of opposition, the New York State legislature has passed a bill (S3890) to permit “no-fault” divorce in New York State, making New York the last state permitting no-fault divorce in one fashion or another.  The bill is scheduled to be sent to the Governor by August 15, 2010 who then will have 10 days to either sign or veto the bill.  If approved by the Governor, it will apply to divorce actions commenced 60 days after it is signed into law.

If signed by the Governor, the law will permit either spouse to seek a divorce upon the assertion that “the relationship between husband and wife has broken down irretrievably for a period of at least six months”.  There is no requirement that the parties agree that this is the case, as long as one party has made this assertion under oath.  However, while this provision will remove the need to assert “fault” in order to obtain a divorce, a final judgment of divorce will not be granted until the issues of custody, visitation, support, spousal maintenance, counsel and expert fees, and equitable distribution of assets and debts have been agreed upon by the parties or decided by the court.
REVISIONS TO 

SPOUSAL MAINTENANCE LAW


While less publicized, the legislature has also passed a bill (S8390) that provides guidelines for temporary spousal maintenance, to be paid while a divorce action is pending, based on a complicated formula that requires two sets of calculations based upon the incomes of the respective spouses.  In certain cases, additional factor may also be considered in establishing an appropriate level of temporary maintenance.  However, the determination of any post-divorce maintenance is determined on yet a different set of factors, with no guideline formula provided.

Given the complex nature of the calculation, and the fact that it ultimately remains within the discretion of the court to establish both temporary and permanent maintenance, it will be necessary to see how courts apply this law, if it is signed by the Governor, and the impact it may have on future divorce matters.

REVISIONS TO PROVISIONS REGARDING

COUNSEL AND EXPERT FEE

The legislature has sent a third bill (S4532A) to the Governor for consideration.  This bill is intended to “level the playing field” during the course of a divorce action by encouraging courts to require that payments be made from the spouse with more available resources to the spouse with less available resources in order to assist in the payment of counsel fees and/or necessary expert fees.  The court will continue to exercise its discretion in assuring that each party will be placed in a position to be adequately represented in the divorce.  


Since this proposed law simply provides presumptions to be applied by the court and does not provide any specific formula for determining an award of counsel or expert fees, and since the decision on whether to award such fees and the amount of any award will ultimately remain within the discretion of the court, it will be necessary to see how courts apply this law, if it is signed by the Governor, and the impact it may have on future divorce matters.








